IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

THE ALASKA CIVIL LIBERTIES UNION; )
DAN CARTER and AL INCONTRO; )
{IN DAVIS and MAUREEN LONGWORTH; )

' SHIRLEY DEAN and CARLA TIMPONE; )

ARLA MADDEN znd KAREN WOOD; )
ATMEE OLEJASZ and : )
FABIENNE PETER-CONTESSE; )
K AREN STURNICK and )
ELIZABETH ANDREWS; )
THERESA TAVEL and KAREN WALTER; )
CORIN WHITTEMORE, GANI RUTHELLEN; )
nd ESTRA BENSUSSEN and CAROLROSE )
GACKOWSKIL, : ))

)
)
)
)
)
)
)
)

Plaintiffs,

V. f

' : : Case No. 3AN-99-11179 CI
THE STATE OF ALASKA, and :

THE MUNICIPALITY OF ANCHORAGE,

On remand from the
Defendants. Alaska Supreme Court
_ ) No. $-10459

ORDER

On June 1, 2006, the Alaska Supreme Court ordered the State of Alaska and the
Municipality of Anchorage' to provide employment benefits for samclscx domestic
pariners of state employees énd retirees by January 1, 2007. This casé was theﬁ remanded
to the trial court to monitor the implementation of the Alaska Suprcrﬁ;: Court’s order.

On October 17, 2006, the Cormmissioner of Administration alf;opted regulations that
are designed to provide emﬁloyment benefits for same SeX domestic }':)al"ﬂlcrs. Plaintiffs

requested emergency relief, claiming that the State’s regulations are not consistent with

_"_'_‘_'_.-—J_J_'_'- ¥ 4

! e Plaintiffs do not have any objection 10 the Municipality of Anchorage’s
jmplementation of the Supreme Court’s order. Should the State decide to adopt the
MOA’s required domestic partner criteria, this court would find them to be constitutional.
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either the Supreme Court’s ruling or the equal protection guarantee of the Alaska
Constitution becatse (1) the State’s qualifying criteria are too burdensome and (2) the
State has failed to propose regulations providing state employees and their same-sex
partners all the same benefits that state employees and their spouses receive. Plaintiffs
urge this court to order the State to promulgate, by emergency regulation, the regulations
adopted by the Municipality of Anchorage and to order the State to fully comply with the
Alaska Supreme Court’s ruling.

When examining whethet camme-sex domestic partners of state emﬁloyces are
entitled to certain state benefits, the Alaska Supreme Court described the relationships at”
issue as relationships “hetween adult couples who reside together in long-term
interdependent, imtimate asso.ci_ati«cu'ns.“2 Tt observed that many same-sex domestic partners
are in “‘committed domestic Lelationships™ and are “closely connected as any married
couple, in the sense of providing the same Jevel of love, commitment, and mutual
economic and emotional support, as between married couples.”'*

Despite the language of the Alaska Supreme Court indicating that same-SeX
domestic partners with the same “truly close relationship™ as married couples are entitled
to the same state bencﬁts, the regulations proposed by the State impose critena that many
marricd individug.ls would n(;t satisfy, either by choice or because of factors related to their -

ecopomic status.® This results in “disparate treatment of similarly sitiated persons” 1t

N S

2 ylaska Civil Liberties Union v. State, 122 P.3d 781, 791 (Alaska 2005).
3 Id. at 783.

474 at 784 n.5.
3 1d at 791.

6 Goe this court’s discussion of the disparities 1n its Appendix to Court’s Order Mandating 2
Broad Public Notice at § LA (September 7, 2006).
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violation of the state guarantec of equal protection.” Although the Alaska Supreme Court
assumed that the State has 2 legitimate interest in restricting benefits t0 ind.ividuals in truly
close relationships, it mandated that the State’s restrictions treat those similarly situated in
a sirpilar manner. Requiring samje-sex couples to meet criteria that many mamed couples
do not have to meet does not comply with this mandate.

Plaintiff's request for emergency relief is granted in part. The State of Alaska is
ordered to modify its October 17, 2006 regulatiops so thal they comply with the Alaska
Supreme Court’s order and the Equal Protection Clause of the Alaska Conpstitution. In an
effort to preserve, as much as possible, the proposed regulations that do meet the' Alaska
Supreme Court’s mandate, I am ordering only a partial revision of these .regulations. Ata
rninimum, this court orders the State to revise the draft regulations as follows:

1. The exclusivity quuirément in2 AAC 38.010(b)(2) shall be deleted. Inresponse to
the court’s inquiry as to the definition of exclusive, {he State was unable to provide

a definition or guidance as 10 the intended use of this term. I recognize that the

State has 2 legitimate intcrest in not providing benefits to parm'érs who arein other -

long-term relationships. 4 AAC 38.010(b)(8) and (9) ensure that that concern will

be met.® | '

2 The twelve-month provisions in 2 AAC 38.01003)(1), (3), and (7) shall be amended
to reflect a six-month period. Ireco gnize the State’s interest in making sure that
the same-sex partnership is 2 long-term relationship. In Alaska, 2 six-month period

is sufficient to meet the requirements of AS 25.23.050 (no pafental consent

-
T Alaska Civil Liberties Union, 122 P3d at 787.

¥ See Appendix o Court’s Order Mandating a Broad Public Notice at § 11 (September 7,
2006) for additional analysis of the exclusivity provision.
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required in adoption cases when parent has abandoned child for at least 81X

months); AS 25.25.101 apd AS 25.30.300(2)(2) (Alaska js child’s “home state” for

the purpose of asserting jurisdiction over 2 child custody matter when the child has

resided in Alaska for at Jeast six months); and AS 43 23.008 (a petson must have

resided in Alaska for at least six-months before a temporary absence in order to

remain eligible for the Permanent Fund Dividend). Ifind thata six-month period 18

also sufficient to meet the State’s intercst in ensuring that only domestic partners in

long-term relationships are eligible

for state benefits.’

3. The deleted subsection (9) of 2 AAC 38.010(c) shall be reinserted to the drafl

regulations, allowing same-sex domestic partners who are “jointly responsible for a

child through adoption. or guaxdianship” to rely on this status as one of the required

criteria. In addition, the language set out in 2 AAC 38,010(c) ghall be revised to

allow for benefits to be available to

domestic partners who satisfy 2 AAC

38.010(b) and the reinserted subsection (9), or who satisfy 2 AAC 38.010(b) and

three criteria in subsections (2) through ®.1°

In addition, the State is ordered to provide the following bencfits, already provided

to state employees and their spouses, to state employees and their same-5ex domestic

partners:

1. The right of a state employec to take personal leave upon the medical disability or

death of his or her spouse (per AS 39.20.225(b)(2) and (0)(5) and AS

39.20.305(a)(2)); and

": C;See Id. at § LA for additional analysis of the durational provision
See Id. at § II for analysis of the fype and number of criteria used 1o define “domestic
parmership.” See also this court’s discussion in its Order dated September 1, 2006, at 8.
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2. The right of a state employee’s SPOUSE, a3 the first person on statutory list of
«default” recipients, 10 receive unpaid compensation of 2 deceased employee wWho
fuiled to designate anyoné to receive hat payment (AS 39.20.360(2))
These qualify as employment benefits akin to the benefits at issue in Alaska Civil Liberties
Union v. Alaska.”' Because denying these benefits to state employees and. their same-sex
domestic partpers does not bear a substantial relationship to the stated gm;rennnemal |
interests, they must be provided to state employees 1N domestic partnerships in the same
manner they are provided to Istata employees With spouses. The State’s iﬂterests in cost
control, administrative efficiency, and promotion of marriage are legitimate, but the
absolute denial of benefits to public employees with same-sex domestic i:artners isnot -
substantially related to these governmental interests."

As the Alaska Supreme; Court observed, “Article ], section 1 of the Alaska
Constitution mandates equal treatment of those similarly situes.ted.“13 Therefore, the State -
is ordered to immediately incérporatc this court’s order into its regulations ot otherwise

modify its regulations 0 that they comply with the Alaska Supreme Court’s m'andétc.

‘ Ar'r‘ : ;
DONE this ._.E }I Jday of 2006, at Anchorage, Alaska.

Superior Egurt Judge

" Gep Alaska Civil Liberties Union, 122 P.3d at 7834 n.4. .

12 This court also addressed the issuc of additional state benefits in its Appendix to Court’s
Order Mandating a Broad Public Notice at § I (September 7, 2006). See also this court’s
Order dated September 1, 2006, at 8. : :

3 glaska Civil Liberties Union, 122 p.3d at 787.
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